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Plaintiffs challenge the constitutional validity of
that portion of the Pennsylvania Liquor Code which prohibits
“lewd, immoral or inproper entertainnment” in |icensed prem ses,
47 P.S. 8 4-493(10), and a related regul ati on of the Liquor
Control Board enacted pursuant to the statute which prohibits
contact with patrons on such premses for a “lewd, inmoral
i nproper or illegal purpose.” 40 Pa. Code 85.32(c).

At an earlier stage of this litigation, plaintiffs
sought a prelimnary injunction against enforcenent of the
statute and regulation. After hearing, | denied the application
for prelimnary injunction, on the ground that plaintiffs’

l'i kel i hood of success on the nerits was sonewhat doubtful, and
that plaintiffs had not established that they would suffer
irreparable harmin the absence of prelimnary relief. | also

noted that the same constitutional issues were about to be



addressed by the Pennsyl vania Suprene Court, (in the appeal which

| ater produced Purple Ochid, Inc. v. Pennsylvania State Police,

572 Pa. 171, 813 A .2d 801 (2002)). | therefore entered an order
staying all further proceedings in this case until the
Pennsyl vani a Suprene Court acted on the appeal.

Plaintiffs appealed the denial of prelimnary relief to
the Third Grcuit Court of Appeals which, by a two-to-one vote,
affirmed. Although both the majority and di ssenting opinions
expressed the view that plaintiffs’ |ikelihood of success on the
merits was nmuch stronger than my opinion had suggested, the
majority affirmed nmy decision on the alternate ground, nanely,
absence of irreparable harm

Foll owi ng remand, the litigation proceeded in this
court, and has eventuated in cross-notions for sunmary judgnent,
now before the court for decision.

At the prelimnary injunction stage, plaintiffs had
asserted only a facial challenge to the statute and regul ati on,
and neither this court nor the Court of Appeals expressed any
view as to the possible validity of an “as applied” chall enge.
This is not surprising, since neither the statute nor the
regul ati on has ever been applied to these plaintiffs, and their
desired course of conduct was not specified. Their concern is
that, because of the alleged over-breadth and vagueness of the

statutory and regul atory provisions, they are unable to ascertain



just what is and what is not forbidden, hence their freedom of
expression is being curtailed, in violation of the First
Amendnent of the United States Constitution.

The Third Circuit decision was rendered after the
Pennsyl vani a Suprene Court had deci ded the appeal which was
pendi ng when this case was initially before this court. 1In a
conpr ehensive opinion by M. Justice Castille, which exhaustively
reviewed United States Suprene Court precedent in this area, the
Court upheld the statute and regul ation involved here, as applied
to proscribe totally nude dancing in licensed establishnments --
i.e., that requiring mniml covering of genitalia (pasties and
G strings) was constitutionally perm ssible. The Court carefully
avoi ded deci di ng whether the statute and regul ati on were
unconstitutionally vague, since that issue had not been raised by
t he appel | ant.

There can be no doubt that the terns “immoral or
i nproper” are vague; their neaning may vary with the views of the
behol der. But, as noted by the defendants, the term“l ewd” has,
over time, acquired a well-understood neaning. At common |aw, a
|l ewd act was “an act of open indecency which tends to corrupt the

moral s of the comunity.” Comonwealth v. Heinbaugh, 467 Pa. 1

8, 354 A 2d 244, 247 (1976). The Model Penal Code has i ncl uded
“open | ewdness” as a crine, defined as “any lewd act” which is

likely to be observed by others who would be affronted or



al armed. Mdel Penal Code § 251.1. The sane definition of “open
| emdness” is set forth in Pennsylvania's Crimnal Code, 18 Pa.

C.S. 8 5901. In Gsborne v. Ghio, 495 U. S. 103, 113, 114 (1990),

the Court upheld a state statute outlaw ng possessi on of i nmages
of nude children where the nudity constituted “l ewd exhibitions.”
The majority specifically held that the term“lewd” by itself

sufficiently defined what was prohibited. [In Wnters v. New

York, 337 U S. 507, 518 (1948), the Court held that the words
“l ewd” and “lascivious” were well understood through | ong use and
were sufficiently clear so as not to constitute unconstitutional

vagueness. See also Chaplinsky v. New Hanpshire, 315 U. S. 568,

571, 572 (1942) (prohibition on “l ewd” speech).

A statute is unconstitutionally vague if it does not
provi de reasonably clear notice of what is and what is not
prohi bited. But the statute nust be considered in conjunction
with the interpretation uniformy applied by the appellate
courts. In light of those decisions, | believe plaintiffs are
adequately apprised of what they may or nay not do in order to
avoid “lewd” performances or activities.

Thus, if the statute prohibited “lewd, imoral and
i nproper” conduct, - i.e., if the words “immoral” and “i nproper”
were qualified by a requirenent of | ewdness, the statute woul d,

in ny view, pass constitutional nuster.



But, on its face, the statute can be read as
prohibiting “immoral” or “inproper” conduct. | believe it
appropriate, therefore, to accept the suggestion nade in the
defendants’ brief, nanely, that the words “imoral or inproper”
be, in effect, excised fromthe statute.

For the reasons so carefully explained by M. Justice

Castille in the Purple O chid decision, | am persuaded that the

statute is primarily directed at conduct, not speech, and that it

nmeets all four of the requirenents of United States v. O Brien,

391 U.S. 367, 88 S. &t. 1673, 20 L. Ed. 2d 672 (1968). | further
conclude that the statute’s prohibition of “lewd” entertainment
is not unconstitutionally vague. An Oder will be entered
granting in part plaintiffs’ application for injunctive relief,
precl udi ng the defendants fromenforcing the statute and
regulation to the extent they prohibit “immoral or inproper”
conduct, but denying injunctive relief with respect to “l ewd”

conduct .
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AND NOW this day of February 2005, upon
consi deration of the pending cross-notions for summary judgnent,
I'T IS ORDERED

1. Plaintiffs’ notion for summary judgnent is GRANTED
I N PART. The defendants are enjoined fromenforcing so much of
the chal |l enged statute and regul ati on as proscribe “imoral or
i nproper” entertai nment or related conduct. The statute and
regul ation may continue to be enforced with respect to “lewd”
entertai nnent or conduct.

2. Def endants’ cross-notion for sunmary judgnment is

DENI ED.

BY THE COURT:

John P. Fullam Sr. J.



